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The evolution of the busi-
ness and globalisation of
activities has obliged all
companies to manage
their tax more globally.
LowendalMasai extends
also its approach to differ-
ent fields of tax.

Further to a long and
strong know-how in VAT,
the Tax Department has
developed a high level of
expertise in Customs and
Excise, and more recently
in Corporation tax (transfer
pricing, withholding
taxes...) and environe-
mental taxes (water, elec-
tricity, packaging, recy-
cling...).

Naturally, our newsletter is
extending its fields in the
same way. For several
months already, we have
written articles on Cus-
toms. To be compliant with
our approach, the title has
recently changed to VAT &
Customs News.
Furthermore, from now on,
we will develop twice a
year a specific item with
other International Tax
subjects (I-Tax News). We
hope this will answer to
your needs.
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Foreign VAT Refunds : towards simplification ?

In our previous edition of March 2010, we presented discrepancies
met in the application of the new general “place of supply of ser-
vices” rule.

What about the implementation of the directive 2008/9/EC concern-
ing the new procedure of VAT refunds to foreign entrepreneurs?

Until 2010, procedures for non EU and EU businesses were quite
similar. The previous system was complex and the procedure too
heavy. The objective of this directive was to simplify VAT refunds
procedure. What is the situation five months after its implementa-
tions?

From 2010, non resident businesses will have to distinguish be-
tween:

- VAT refunds claims for non EU businesses including Norway,
Iceland and Switzerland : the procedure remains the same
(paper claims with original invoices to be sent mainly before
the 30" of June)

- VAT refunds for EU businesses in EU: new one-stop-shop pro-
cedure. At first sight, it seems simpler but by looking at it
closer, we are discovering step by step that this new proce-
dure is far from the expected simplification.
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Foreign VAT Refunds : towards simplification ?

(Continuation of page 1)

One of the aims of the new Eighth directive was to introduce a one-stop-shop procedure by
creating a simple access to an electronic portal in the claimant country, the Member State
of Establishment (hereafter MSE). This allows the electronic exchanges of claims, invoices,
proofs and additional information.

Nevertheless, to give the opportunity to each Member state (hereafter MS) to create their
own electronic portals creates discrepancies and difficulties. To make matters worse, the
European Union allocated less than two years for the creation of those electronic portals.

Indeed, the new procedure has been effective since January 1%, 2010. At this date, only
one country was fully ready. Five months later, the 27 European countries have published
their law but few portal are operational. Some of them declared they would be ready by this
summer. However, we have already seen that certain Member states have begun to whis-
per they won’t be ready for September. This could have negative consequences for busi-
nesses (probably more than six months of treasury postponement).

Claimants could risk big losses due to the fact that some administrations would be tempted
to reject claims because they arrived by paper (if no website is ready on time) or because
they will arrive after the official deadline (if the MSE is not ready to send the claims to the
Member state of refunds - hereafter MSR). France already confirmed that paper claims are
not accepted anymore. However, what will happen if the Italian portal is not running on time
for instance?

The lack of communication between the MSR and MSE begs the question of whether the
MSE’s electronic portals should be seen more as mailboxes rather than as tools to track
claims from start to finish. For instance, the claimant has no control of the process after-
wards.

Furthermore, several practical aspects are disturbing appropriate submission of claims.

Indeed, firstly, the creation of an access to an electronic portal could be a very long and
complicated process (ie France, Germany). Consequently, if you are in charge of submit-
ting claims on behalf of your subsidiaries, you must create an access in each MSE, each of
which adheres to its own specific, local rules. Besides, when you belong to a VAT Group,
some electronic portals may refuse invoices addressed to individual legal entities outside of
the Representative Member. On the contrary, other electronic portals do not support appli-
cations for VAT Groups at all.

Secondly, for VAT invoiced in 2009, there are two procedures. In fact, there are claims sent
in 2009 by paper and claims sent or to be sent through the new portals. Two processes
mean automatically different treatments (deadlines, penalty for late payment...).

Thirdly, according to the article 15 of the directive, the refund application shall be submitted
to the MSE at the latest on 30" September of the calendar year. Some MS have already
informed that the only valid date for them will be the reception by their administration, so
the claim would have to be delivered by the 30™ of September to the MSR. Even if we can
guess that the ECJ will retain the date of receipt by the MSE, before obtaining such deci-
sion, litigations, meaning time and costs, will be engaged.

Last but not least, you can encounter technical problems.

Original invoices are not required anymore by the directive for additional information re-
quest (art. 20) but some administrations ask for originals from the beginning of the proce-
dure arguing the necessity to control all elements of proof and also to minimize the possibil-
ity of fraud.

Filling claims could become quickly annoying. Indeed, some portals do not allow you to
stop typing because you can’t save your application. If you do so during more than 10 min-
utes, your session will expire and the electronic portal requires you to re-process your
whole claim (i.e. Denmark).

Some MS limit the number of invoices you can present. For instance, France blocked the
system to 100 invoices, and 5 Mbits of documents to be attached. This problem should be
resolved by this summer. If not, you will need to group all your invoices over 100 in the last
line.

After investigations, we can conclude that the electronic portals could represent a simplifi-
cation for a single entity managed in one country. As soon as you manage a company at a
European level, it's becoming harder. While this new procedure could be a real headway
towards simplification, there are still fundamental problems.
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COUNTRY NEWS TAIWAN

Non resident businesses in Taiwan will be able to issue claims for VAT refund (minimum
per year around €4 800). Indeed, an amendment to the business tax act gives the opportu-
nity to benefit from a tax refund to foreign businesses, institutions, groups or organizations
without fixed business venues in Taiwan. It will concern the short-term activities such as
fairs, exhibitions, observations tours, market research, tendering or marketing events.

The state of establishment of the foreign companies must offer the same treatment to the
Taiwanese businesses under the principle of reciprocity. The Ministry of Finance hopes it
will benefit both the international trade and the domestic economy by permitting to local
companies to be able to conduct business transactions overseas in their own names and
not with the name of their international partners from Japan and South Korea for instance.
In fact, only few countries did sign tax agreements with Taiwan.

COUNTRY NEWS GERMANY

The ECJ ruled (3-12-2009, C-433/08 Yaesu vs. BZST) that a refund application doesn’t
necessarily need to be signed by the taxpayer in person, and that the signature of an agent
may be sufficient for those purposes. The term “signature” as provided in the specimen
form set out in Annex A of the Eighth Directive is a Community law notion, which must be
interpreted uniformly.

The Eighth Directive neither contains any definition of “signature”, nor makes any reference
to the law of the Member States to determine the meaning and scope of the term. Several
months after this decision, the Federal Tax court has finally instructed the German over-
seas repayment unit (Bundeszentralamt flr Steuern) to review the appeal proceedings
which have been suspended until the ECJ’s ruling. The repayment unit authorities request
now, case by case, to provide them with the original power of attorney appointing the per-
son who has signed the application form.

COUNTRY NEWS ITALY

The ltalian authorities have finally caught up with the implementation of the VAT Package.
In fact, the legislative decree implementing the VAT Package is effective from February
20™, 2010. Following this publication, guidelines have been published and especially circu-
lars. Transitory provisions have been adopted for the period between January 1% 2010, the
effectiveness of the VAT Package, and February 20", 2010, the implementation in the ltal-
ian domestic legislation. Finally, the Italian electronic portal implementing the new proce-
dure of VAT refund came out in April 2010. Actually, it is not a new portal but an additional
page to the website Entratel Fisconline which is not yet operational.

A new obligation of information for taxable persons has been introduced by the ltalian
Council of Ministers. Taxable persons have to communicate by electronic means all sup-
plies of goods and services involving resident in a black list countries (designated by the
Ministry of Economy and Finance). For each violation, missing or incomplete declarations
or declarations not made in good faith, a penalty for an amount ranging from €516 to
€4 130 is applicable.

ECJ News Case: C - 581/08 - EMI

According to Advocate General Jaaskinen's opinion, the benefit of the exemption of giving
of samples concerns any supply aimed at promoting future sales to an actual or potential
customer or a person able to influence the market, of one or several items of goods that
serve as examples of that product by retaining all the essential properties of the product as
to its quality and characteristics, and thus enabling the recipient, his customers, or others
receiving communications from the recipient to assess or test the nature, properties, and
quality of the product. Member States may fix a ceiling for the value of a “gift of small value”
provided it is not too low and individual exceptions to the ceiling should be allowed based
on objective reasons. Ceilings should not be applied cumulatively to several gifts made dur-
ing a defined period of time.
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Editorial :
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Nothing in this publication
may be reproduced in any
form whatsoever without the
prior permission of Lowendal-
Masai. Whilst every care has
been taken compiling the
contents of this publication,

information may have been
changed, may be incomplete
or may be stated inaccurately.

If you would like to receive the
full text of any of the publica-
tions or Case Law mentioned,
please do not hesitate to con-
tact your local LowendalMa-
sai office.
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CUSTOMS EMCS : from AAD to e-AD

On April 1%, 2010, a new electronic system for monitoring and controlling movements
of excise goods (alcohol, tobacco and energy products) within the EU became opera-
tional. The Excise Movement and Control System (EMCS) will make intra-Community
trade in excise goods cheaper and simpler for operators, while also making easier for
Member States to tackle excise fraud. Designed to replace the current AAD
(“Accompanying Administrative Document”) paper form, the EMCS offers a computer-
ised structure for tracking in real-time the movement of products for which excise duties
have still to be paid. Member States' authorities and economic operators can join the
system progressively until January 1%, 2011, after which the EMCS and its “e-AD” will
be fully applied throughout the EU.

GSP Scheme : next step ?

CUSTOMS

The EU's Generalised System of Preferences (GSP) is a trade arrangement through which
the EU provides preferential access to the EU market to 176 developing countries and terri-
tories, in the form of reduced tariffs for their goods when entering the EU market. The GSP
scheme is an important element in the EU's active support for the sustainable development
of developing countries and supports developing countries in their own efforts to reduce
poverty and promote good governance and sustainable development. The present GSP
Regulation expires on December 31%, 2011. In this respect, the European Commission
launched a public consultation so that a proposition for revising and updating the GSP
scheme is submitted to the Council and the Parliament.

CUSTOMS ENS : get prepared for January 2011 !
In principle, from July 1%, 2009 onwards relevant security data has to be provided be-
fore the goods enter or leave the Community customs territory. The security data has
to be sent electronically by economic operators (or their carrier). The period from 1 July
2009 to 31 December 2010 is transitional. However, this advance declaration will be-
come mandatory as from January 2011. You will know more on this subject in a next
issue the magazine.

VAT CHART (May 2010)
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SUPPLEMENT MAGAZINE

TRANSFER PRICING : the obsession of the tax authorities but a
lack of consensus

For less than 5 years, tax authorities all over the world have been focusing on inappropri-
ate Transfer pricing practices. In 1995, OECD had implemented general guidelines on this
respect. However, most of tax inspectors weren’t experts on this economic and financial
tax issue. This is changing!

Countries that had no transfer pricing rules until then are introducing some in 2010 (i.e. Ire-
land) and more than 50 countries are dealing with the application of a legislation for intra-
group invoicing of costs. Indeed, governments are aware of what is at stake in raising ad-
ditional revenue through taxing multinational enterprises’ profits rather than letting some-
one else tax them.

Many countries are gearing up for more audits (i.e. Hungary) but also increasing their dedi-
cated transfer pricing resources and improving their specialist capabilities (i.e. China, Aus-
tria, Slovenia, Indonesia or Australia among others).

In most cases, the tax authorities are tightening transfer pricing compliance enforcement.
More than 10 additional countries introduced new transfer pricing documentation require-
ments during the last two years, such as France, Spain, Bulgaria, China, Greece, Slovak
Republic and Italy. In some other countries, the documentation requirements are applied
to a larger and larger number of companies (i.e. Russia).
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Transfer pricing (continuation of page 5)

However, substantial differences remain in practical application and enforcement of these
documentation requirements: each country is implementing such obligations according to
its own rules, without any common guideline except maybe for the content among the
European countries thanks to the work done by the Joint Transfer Pricing Forum.

The date of submission of the documentation differs from one country to another. In Bul-
garia and France, the taxpayers have to be able to present the documentation upon re-
quest of the tax authorities during a tax audit, whereas in China there are very specific time
schedule to provide the reports to the tax bureau, depending of the region in China (in most
cases the 2008-documentation should have been provided before March 20", 2010 and the
one for 2009 by June 20", 2010). In some other countries, the documentation has to be
provided with the corporate tax returns (i.e. Spain on July 2010).

The companies subject to such requirements are not the same depending on the countries
as well: for example, in Bulgaria, it's the corporations with a turnover above M€ 2, in Spain
above M€ 8 and in France above M€ 400. Same goes for the definition of the related par-
ties: in most countries the operations between companies have to be documented consid-
ering companies owning more than 50% of each other, but for example in Spain, transac-
tions with companies held at 5% will also have to be justified to the tax authorities.

Last but not least, some countries are still insisting on the use of country specific data for
the comparable benchmark and requested the documentation in their own language and
don’t accept it solely in English, which implies huge resource and expense commitments
for taxpayers.

As a multinational enterprise you should always be aware of the characteristics regarding
the transfer pricing practices in each country where you are implemented, keeping in mind
that transfer pricing penalties are rising worldwide.

COUNTRY NEWS FRANCE-US

A new amendment to the double tax treaty has been signed on December 23" 2009, ac-
cording to which French and US tax authorities are now obliged to find an agreement on a
common price when transfer prices are assessed in one of the countries. The taxpayers
should consequently benefit of a tax reduction in respect of the amount assessed and then
avoid any double taxation in case of transfer pricing assessment. However, the differences
due to corporate income tax rates and penalties should remain. As from 2009, an income
will then have to be booked according to 2009 IFRS.

COUNTRY NEWS IRELAND

Bill 2010 introduces transfer pricing rules. As from January 1%, 2011, these should apply to
large companies (more than 250 employees and turnover of more than M€ 50), limited to
trading transactions subject to corporate income tax rate of 12.5% and to arrangements
entered into on or after July 1%, 2010. Requirements regarding documentation are still very
vague and no specific penalties are implemented for companies not applying the new rules,
which should postponed their effective application.

COUNTRY NEWS RUSSIA

A draft law foresees to implement significant changes in Russian transfer pricing rules as
from January 1%, 2011, notably regarding the list of controlled transactions, the list of meth-
ods and procedures that can be used by the taxpayer and the obligation to provide docu-
mentation. If the total amount of the transactions with a subsidiary exceed 100 MRUB
(approximately M€ 2.5), the documentation will have to be provided to the tax administra-
tion upon request, as from April 1%, 2012.
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